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CITY OF HUNTINGTON PARK

Public Works Department
City Council Agenda Report

November 17, 2020

Honorable Mayor and Members of the City Council
City of Huntington Park

6550 Miles Avenue

Huntington Park, CA 90255

Dear Mayor and Members of the City Council:
CONSIDERATION AND APPROVAL OF AWARD OF CONTRACT FOR THE DESIGN
AND CONSTRUCTION MANAGEMENT OF CIP. 2020-01 SB1 STREET
ENHANCEMENT PROJECT FY 2020-21
IT IS RECOMMENDED THAT THE CITY COUNCIL:
1. Award the design and construction management of CIP 2020-01 SB1 Street
Enhancement Project FY 2020-21 to Infrastructure Engineers for a not-to-exceed
fee of $449,986;

2. Appropriate $449,986 from Account No. 221-8010-431.76-12 from SB1 funds (Gas
Tax Fund); and

3. Authorize the City Manager to execute the professional services agreement.

PURPOSE/JUSTIFICATION OF RECOMMENDED ACTION

At the regularly scheduled City Council meeting of April 21, 2020, the list of streets eligible
for resurfacing under Senate Bill 1 (SB1), the Road Repair and Accountability Act of 2017,
were presented to the City Council for approval. At the September 1, 2020 City Council
meeting, the City Council authorized staff to solicit proposals for the design of CIP 2020-
01 SB1 Street Enhancement Project FY 2020-21 (Project). SB1 eligible projects are part
of an annual program to treat pavement on various residential streets throughout the City.
The street segments were selected and prioritized utilizing the City's Pavement
Management System. The design scope of work includes preparing plans, specifications
and engineer's estimate (PS&E) in preparation for the solicitation of bids from
professionally licensed paving contractors.

The following streets were chosen to be resurfaced:

Street Name Beginning Location Ending Location
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Miles Avenue 150’ N/O 57t Street Florence Avenue
Santa Fe Avenue 58t Street Florence Avenue
Malabar Street Zoe Avenue Gage Avenue
Gentry Street Gage Avenue Clarendon Avenue
Otis Street Santa Ana Street Salt Lake Avenue
Marbrisa Avenue Florence Avenue Mortimer Avenue
Cedar Street Florence Avenue Saturn Avenue
Regent Street 760’ N/O Gage Avenue Zoe Avenue

STREET

On September 4, 2020, the City Clerk’s Office published the RFP in the local newspaper
of general circulation and Public Work’ posted the RFP on the City's website and other
forms of electronic media. The RFP provided the guidance expected of professional
engineering firms that perform similar type work.

The City solicited proposals from qualified firms with a deadline of October 1, 2020. In
total, our City received five proposals, however two firms had to be disqualified because
they did not fulfill the requirements of the RFP. Specifically, the RFP requested a cost for
Design and Construction Management. The two aforementioned firms were disqualified
because they only provided a proposal Design cost and did not include Construction
Management.

Below are the three proposals from the qualified firms in lowest to highest cost:

Engineering Firm Design Construction Management Total Cost
Subtotal Subtotal
Infrastructure Engineers $288,722 $161,264 $449,986
JMD $312,882 $325,000 $637,882
NCE $478,500 $297,300 $775,800

City staff has relayed that engineering support from an outside consultant is necessary to
accomplish the design plans, specifications and engineer's estimate (PS&E) and the
construction management & inspection services of the Project. Based on the need to
commence the design, it is staff's recommendation to award the professional services
agreement for design & construction management & inspection services to Infrastructure
Engineers.

LEGAL REQUIREMENT

Congress adopted the Brooks Act (P.L. 92-582), requiring the use of Qualifications-Based
Selection (QBS) for the procurement of architect and engineering services. The use of
QBS ensures that taxpayers receive highly technical architect and engineering services
from the most experienced and most qualified firms at a fair and reasonable cost.
California’s QBS requirements can be found at Government Code sections 4525 et seq.,
also known as the Mini Brooks Act.

As previously mentioned, there were two firms that were disqualified due to their failure
to comply with the requirements of the RFP. The firms are West & Associates and Onward



CONSIDERATION AND APPROVAL OF AWARD OF CONTRACT FOR THE DESIGN
AND CONSTRUCTION MANAGEMENT OF CIP 2020-01 SB1 STREET
ENHANCEMENT PROJECT FY 2020-21

November 17, 2020

Page 3 of 3

Engineering whom failed to provide a cost for Construction Management Support
Services, which was Task 6 in the Request for Proposal. Therefore, staff disqualified the
two firms. Additionally, Infrastructure Engineers’ design portion of the proposal was highly
compatible (lower cost) with the two above-mentioned consulting firms. Based on
demonstrating competence and qualifications for this type of services, City staff
recommends awarding Infrastructure Engineers the professional services agreement
(PSA).

FISCAL IMPACT/FINANCING

Infrastructure Engineers has submitted a proposal and a fee schedule for $449,986 in
accordance with the requirements stipulated in the RFP. Staff recommends the award of
the PSA to Infrastructure Engineers for a not-to-exceed fee of $449,086 and the
appropriation of $449,986 from Account No. 221-8010-431.76-12 from the Gas Tax Fund
unappropriated fund balance.

CONCLUSION

Upon Council approval, staff will proceed with the recommended actions.

Respectfully submitted,

RICARDO REYES
City Manager

CESAR ROLDAN
Director of Public Works

ATTACHMENT(S)

A. Infrastructure Engineers CIP 2020-01 SB1 Street Enhancement Project PSA
B. Consultant Proposals
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Nd

Design and Construction Management & Inspection Services of CIP 2020-01
SB1 Street Enhancement Project FY 2020-21

THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement’) is made and
entered into this 20" day of October 2020, (hereinafter, the “Effective Date”), by and
between the CITY OF HUNTINGTON PARK, a municipal corporation (“CITY”) and
INFRASTRUCTURE ENGINEERS (IE) (hereinafter, “CONSULTANT”). For the purposes
of this Agreement CITY and CONSULTANT may be referred to collectively by the
capitalized term “Parties.” The capitalized term “Party” may refer to CITY or CONSULTANT

interchangeably.

RECITALS
This AGREEMENT is made and entered into with respect to the following facts:

WHEREAS, on October 20, 2020, the Huntington Park City Council at its Regular
Meeting approved the Professional Services Agreement to the CONSULTANT to
provide design and construction management & inspection services of CIP 2020-01
SB1 Street Enhancement Project FY 2020-21; and

WHEREAS, CONSULTANT represents that it is fully qualified to perform such
professional services by virtue of its experience and the training, education and skill of
its principals and employees; and

WHEREAS, CONSULTANT further represents that it is willing to accept
responsibility for performing such services in accordance with the terms and conditions
set forth in this Agreement; and

WHEREAS, the execution of this Agreement was approved by the Huntington
Park City Council at its Regular Meeting of October 20, 2020.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions
herein contained, CITY and CONSULTANT agree as follows:
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I
ENGAGEMENT TERMS

1.1 SCOPE_OF SERVICES: Subject to the terms and conditions set forth in this
Agreement and all exhibits attached and incorporated hereto, CONSULTANT
agrees to perform the services and tasks set forth in that certain document entitled
“Scope of Services” and attached hereto as Exhibit “A” (hereinafter referred to as
the “Scope of Services”). CONSULTANT further agrees to furnish to CITY all
labor, materials, tools, supplies, equipment, services, tasks and work necessary to
competently perform and timely complete the services and tasks as set forth in the
Scope of Services. For the purposes of this Agreement the aforementioned services
and tasks set forth in the Scope of Services shall hereinafter be referred to
generally by the capitalized term “Work.”

1.2TERM: This Agreement shall have an initial term of one (1) year commencing form
the Effective Date unless terminated as provided elsewhere in this Agreement
(hereinafter, the “Term”). Nothing in this Section shall operate to prohibit or
otherwise restrict the CITY’s ability to terminate this Agreement at any time for
convenience or for cause as further set out herein.

1.3COMPENSATION: During the term of this Agreement and any extension term
provided herein, CONSULTANT shall perform the Services set forth in Section 1.2
above, for a not-to-exceed fee of $449,986, included in the proposal reflected in
Exhibit “A”. CONSULTANT shall not exceed the Contract Price unless such added
expenditure is first approved by the CITY Council acting in consultation with the City
Manager. In the event CONSULTANT's charges are projected to exceed the
Contract Price prior to the expiration of the Term or any single extension term, CITY
may suspend CONSULTANT’s performance of any additional Work outside the
Work as defined in Exhibit A, pending CITY approval of any anticipated
expenditures in excess of the Contract Price or any other CITY-approved
amendment to the compensation terms of this Agreement.

1.4 PAYMENT OF COMPENSATION: On the first of each month, CONSULTANT shall
submit to CITY an itemized invoice for that month’s Base Fee and indicating the
additional services and tasks performed during the recently concluded calendar
month, including services and tasks performed and the reimbursable out-of-pocket
expenses incurred. If the amount of CONSULTANT’s monthly compensation is a
function of hours worked by CONSULTANT’s personnel, the invoice shall indicate
the number of hours worked in the recently concluded calendar month, the persons
responsible for performing the Work, the rate of compensation at which such
services and tasks were performed, the subtotal for each task and service
performed and a grand total for all services performed. Within thirty (30) calendar
days of receipt of each invoice, CITY shall pay any undisputed amounts. Within
thirty (30) calendar days of receipt of each invoice, CITY shall notify CONSULTANT
in writing of any disputed amounts included in the invoice. CITY shall not withhold
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applicable taxes or other authorized deductions from payments made to
CONSULTANT.

1.5 ACCOUNTING RECORDS: CONSULTANT shall maintain complete and accurate

records with respect to all matters covered under this Agreement for a period of
three (3) years after the expiration or termination of this Agreement. CITY shall have
the reasonable right to access and examine such records, without charge. CITY
shall own and further have the right to audit such records, to make transcripts
therefrom and to inspect all program data, documents, proceedings, and activities.

1.6 ABANDONMENT BY CONSULTANT: In the event CONSULTANT ceases to

2.1

perform the Work agreed to under this Agreement or otherwise abandons the
undertaking contemplated herein prior to the expiration of this Agreement or prior to
completion of any or all tasks set forth in the Scope of Services, CONSULTANT
shall deliver to CITY immediately and without delay, all written materials, including
any electronic communications, records and other work product prepared or
obtained by CONSULTANT in the performance of this Agreement. Furthermore,
CONSULTANT shall only be compensated for the reasonable value of the services,
tasks and other work performed up to the time of cessation or abandonment, less a
deduction for any damages, costs or additional expenses which CITY may incur as
a result of CONSULTANT’s cessation or abandonment.

1.
PERFORMANCE OF AGREEMENT

CITY'S REPRESENTATIVES: The CITY hereby designates the City Manager
(hereinafter, the “CITY Representative”) to act as its representative for the
performance of this Agreement. The City Manager shall be the chief CITY
Representative. The CITY Representative or their designee shall act on behalf of
the CITY for all purposes under this Agreement. CONSULTANT shall not accept
directions or orders from any person other than the CITY Representative or their
designee.

2.2 CONSULTANT REPRESENTATIVE: CONSULTANT hereby designates Farzad

Dorrani to act as its representative for the performance of this
Agreement  (hereinafter, “CONSULTANT Representative”). CONSULTANT
Representative shall have full authority to represent and act on behalf of the
CONSULTANT for all purposes under this Agreement. CONSULTANT
Representative or his designee shall supervise and direct the performance of the
Work, using his professional skill and attention, and shall be responsible for
all means, methods, techniques, sequences and procedures and for the
satisfactory coordination of all portions of the Work under this Agreement. Notice
to the CONSULTANT Representative shall constitute notice to CONSULTANT.
CONSULTANT may, by written notice to CITY, advise CITY of any change in
CONSULTANT Representative.

2.3 COORDINATION OF SERVICE: CONFORMANCE WITH REQUIREMENTS:

CONSULTANT agrees to work closely with CITY staff in the performance of the
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Work and this Agreement and shall be available to CITY staff and the CITY
Representatives at all reasonable times. All work prepared by CONSULTANT shall
be subject to inspection and approval by CITY Representatives or their designees.

2.4 STANDARD OF CARE: PERFORMANCE OF EMPLOYEES: CONSULTANT
represents, acknowledges and agrees to the following:

A. CONSULTANT shall perform all Work skillfully, competently and in accordance with
industry standards of CONSULTANT's profession;

B. CONSULTANT shall perform all Work in a manner in accordance with this
Agreement;

C. CONSULTANT shall comply with all applicable federal, state and local laws and
regulations, including the conflict of interest provisions of Government Code Section
1090 and the Political Reform Act (Government Code Section 81000 et seq.);

D. CONSULTANT understands the nature and scope of the Work to be performed
under this Agreement as well as any and all schedules of performance;

E. All of CONSULTANT’s employees and agents possess sufficient skill, knowledge,
training and experience to perform those services and tasks assigned to them by
CONSULTANT; and

F. Except as otherwise set forth in this Agreement, all of CONSULTANT's employees
and agents (including but not limited to subCONSULTANTs and subconsultants)
possess all licenses, permits, certificates, qualifications and approvals of whatever
nature that are legally required to perform the tasks and services contemplated
under this Agreement and all such licenses, permits, certificates, qualifications and
approvals shall be maintained throughout the term of this Agreement and made
available to CITY for copying and inspection.

The Parties acknowledge and agree that CONSULTANT shall perform, at
CONSULTANT’s own cost and expense and without any reimbursement from CITY,
any services necessary to correct any errors or omissions caused by
CONSULTANT's failure to comply with its obligation set out herein or failure on the
part of CONSULTANT’s employees, agents, CONSULTANTSs, subCONSULTANTSs
and subconsultants to fulfill its obligations herein. Such effort by CONSULTANT to
correct any errors or omissions shall be commenced as soon as reasonably
practicable upon their discovery or notice by either Party and shall be completed
within seven (7) calendars days from the date of discovery or such other extended
period of time authorized by the CITY Representatives in writing, in accordance with
applicable industry standards. The Parties acknowledge and agree that CITY’s
acceptance of any work performed by CONSULTANT or on CONSULTANT’s behalf
shall not constitute a release of any deficiency or delay in performance. The Parties
further acknowledge, understand and agree that CITY has relied upon the foregoing
representations of CONSULTANT, including but not limited to the representation
that CONSULTANT possesses the skills, training, knowledge and experience
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necessary to perform the Work skillfully, competently and in accordance with
applicable industry standards of CONSULTANT's profession.

2.5 ASSIGNMENT: The skills, training, knowledge and experience of CONSULTANT
are material to CITY’s willingness to enter into this Agreement. Accordingly, CITY
has an interest in the qualifications and capabilities of the person(s) who will
perform the services and tasks to be undertaken by CONSULTANT or on behalf of
CONSULTANT in the performance of this Agreement. In recognition of this interest,
CONSULTANT agrees that it shall not assign or transfer, either directly or indirectly
or by operation of law, this Agreement or the performance of any of
CONSULTANT’s duties or obligations under this Agreement without the prior written
consent of the CITY, which consent shall not be unreasonably withheld. CITY shall
have up to sixty (60) calendar days to consider any proposed assignment by
CONSULTANT. CONSULTANT can withhold consent where the CITY determines
that the proposed assignee does not have the financial capacity to comply with the
terms of this Agreement. In the absence of CITY’s prior written consent, any
attempted assignment or transfer shall be ineffective, null and void and shall
constitute a material breach of this Agreement.

2.6 CONTROL AND PAYMENT OF SUBORDINATES: INDEPENDENT
CONSULTANT: The Work shall be performed by CONSULTANT or under
CONSULTANT's strict supervision. CONSULTANT will determine the means,
methods and details of performing the Work subject to the requirements of this
Agreement. CITY retains CONSULTANT on an independent CONSULTANT basis
and not as an employee. CONSULTANT reserves the right to perform similar or
different services for other principals during the term of this Agreement, provided
such work does not unduly interfere with CONSULTANT’s competent and timely
performance of the Work contemplated under this Agreement and provided the
performance of such services does not result in the unauthorized disclosure of
CITY’s confidential or proprietary information. Any additional personnel performing
the Work under this Agreement on behalf of CONSULTANT are not employees of
CITY and shall at all times be under CONSULTANT’s exclusive direction and
control. CONSULTANT shall pay all wages, salaries and other amounts due such
personnel and shall assume responsibility for all benefits, payroll taxes, Social
Security and Medicare payments and the like. CONSULTANT shall be responsible
for all reports and obligations respecting such additional personnel, including, but
not limited to: Social Security taxes, income tax withholding, unemployment
insurance, disability insurance, workers’ compensation insurance and the like.

2.7 REMOVAL OF EMPLOYEES OR AGENTS: If any of CONSULTANT's officers,
employees, agents, CONSULTANTs, subCONSULTANTs or subconsultants is
determined by the CITY Representatives to be uncooperative, incompetent, a threat
to the adequate or timely performance of the tasks assigned to CONSULTANT, a
threat to persons or property, or if any of CONSULTANT's officers, employees,
agents, CONSULTANTs, subCONSULTANTs or subconsultants fail or refuse to
perform the Work in accordance with this Agreement, such officer, employee, agent,
CONSULTANT, subCONSULTANT or subconsultant shall be promptly removed by
CONSULTANT and shall not be reassigned to perform any of the Work.
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2.8 COMPLIANCE WITH LAWS: CONSULTANT shall keep itself informed of and in
compliance with all applicable federal, State or local laws to the extent such laws
control or otherwise govern the performance of the Work. CONSULTANT’s
compliance with applicable laws shall include without limitation compliance with all
applicable Cal/lOSHA requirements. To the extent that any changes in applicable
law result in an increase in CONSULTANT's cost of performance, the Parties shall
negotiate in good faith to reach a mutually agreeable price adjustment. Should the
Parties fail to reach such an agreement within 30 days (or such other agreeable
time period) of CONSULTANT's notice to CITY of its increased cost of performance,
either Party may terminate this Agreement upon 60 days’ written notice.

(a) In the event that water treatment violations occur following the effective date
of this Agreement, subject to Sub-Section (b) below and the applicable Force
Majeure provisions, the CONSULTANT shall, in respect of violations that may
be imposed by Applicable Law and to the extent due to CONSULTANT's fault,
be responsible for: fines, penalties, or damages. Prior to settlement or
payment of any such fines, penalties or damages, the CONSULTANT
reserves the right to contest government or private actions, suits or
proceedings for violations through administrative procedures or otherwise.

(b) To the extent that violations of applicable laws, rules, regulations or permits
are caused by failures in the facilities or causes beyond CONSULTANT's
control, including the CITY’s failure to approve recommended repairs or
maintenance, CONSULTANT will use its professional efforts to maximize
performance of the Facilities but shall not be responsible for associated
violations or damages, fines or penalties which result.

2.9 NON-DISCRIMINATION: In the performance of this Agreement, CONSULTANT
shall not discriminate against any employee, subCONSULTANT, subconsultant, or
applicant for employment because of race, color, creed, religion, sex, marital status,
sexual orientation, national origin, ancestry, age, physical or mental disability or
medical condition.

2.10. INDEPENDENT CONSULTANT STATUS: The Parties acknowledge,
understand and agree that CONSULTANT and all persons retained or employed by
CONSULTANT are, and shall at all times remain, wholly independent
CONSULTANTs and are not officials, officers, employees, departments or
subdivisions of CITY. CONSULTANT shall be solely responsible for the negligent
acts and/or omissions of its employees, agents, CONSULTANTS,
subCONSULTANTs and subconsultants. CONSULTANT and all persons retained
or employed by CONSULTANT shall have no authority, express or implied, to bind
CITY in any manner, nor to incur any obligation, debt or liability of any kind on
behalf of, or against, CITY, whether by contract or otherwise, unless such authority
is expressly conferred to CONSULTANT under this Agreement or is otherwise
expressly conferred by CITY in writing.

2.11  CITY RESPONSIBILITIES: During the term of this Agreement, the CITY shall:

a) obtain and maintain all state, federal, and local permits and licenses

required for ownership, operation and maintenance of the Facilities,
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including without limitation, the CITY’s Permits;

c¢) comply with Applicable Law relating to the management, ownership, operation,
maintenance, repair and replacement of the Facilities (to the extent that
the responsibility of complying with those laws is not specifically assumed
by the CONSULTANT under this Agreement). The CONSULTANT shall
not be responsible for the CITY’s failure to comply with any provision of
Applicable Law that is not otherwise specifically assumed by the
CONSULTANT hereunder.

il.
INSURANCE

3.1 DUTY TO PROCURE AND MAINTAIN INSURANCE: Prior to the beginning of and
throughout the duration of the Work, CONSULTANT will procure and maintain
polices of insurance that meet the requirements and specifications set forth under
this Article. CONSULTANT shall procure and maintain the following insurance
coverage, at its own expense:

A Commercial General Liability Insurance: CONSULTANT shall procure and
maintain Commercial General Liability Insurance (“CGL Coverage”) as broad as
Insurance Services Office Commercial General Liability coverage (occurrence
Form CG 0001) or its equivalent. Such CGL Coverage shall have minimum limits
of no less than Two Million Dollars ($2,000,000.00) per occurrence and Four
Million Dollars ($4,000,000.00) in the general aggregate for bodily injury,
personal injury, property damage, operations, products and completed
operations, and contractual liability.

B. Automobile Liability Insurance: CONSULTANT shall procure and maintain
Automobile Liability Insurance as broad as Insurance Services Office Form
Number CA 0001 covering Automobile Liability, Code 1 (any auto) or if
CONSULTANT does not own or lease automobiles, Hired and Non-Owned
Automobile Liability shall be accepted. Such Automobile Liability Insurance shall
have minimum limits of no less than One Million Dollars ($1,000,000.00) per
accident for bodily injury and property damage.

C. Workers’ Compensation Insurance/ Employer’s Liability Insurance: A policy of
workers’ compensation insurance in such amount as will fully comply with the
laws of the State of California. However, if the CONSULTANT has no employees,
for example a sole practitioner or a partner in a firm with only contracted support
staff, then Workers’ Compensation is not required by the State. CONSULTANT
shall the city's form stating they are either the owner of the organization or a
partner and are exempt from the State’s workers’ compensation requirements
because they have no employees and agree to hold the Entity harmless from
loss or liability for such. A waiver must be signed.

3.2 ADDITIONAL INSURED REQUIREMENTS: The CGL Coverage and the
Automobile Liability Insurance shall contain an endorsement naming the CITY and
CITY’s elected and appointed officials, officers, employees, agents and volunteers
as additional insureds.
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3.3 The Entity, its officers, officials, employees, and volunteers are to be covered as
additional insureds on the CGL policy with respect to liability arising out of work or
operations performed by or on behalf of the CONSULTANT including materials,
parts or equipment furnished in connection with such work or operations. General
liability coverage can be provided in the form of an endorsement to the
CONSULTANT's insurance (at least as broad as ISO Form CG 20 10 11 85 or both
CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 forms if later revisions
used).

3.4 REQUIRED CARRIER RATING: All varieties of insurance required under this
Agreement shall be procured from insurers admitted in the State of California and
authorized to issue policies directly to California insureds. Except as otherwise
provided elsewhere under this Article, all required insurance shall be procured from
insurers who, according to the latest edition of the Best’s Insurance Guide, have an
A.M. Best's rating of no less than A:VII. CITY may also accept policies procured by
insurance carriers with a Standard & Poor’s rating of no less than BBB according to
the latest published edition the Standard & Poor’s rating guide. As to Workers’
Compensation Insurance/ Employer’s Liability Insurance, the CITY Representatives
are authorized to authorize lower ratings than those set forth in this Section.

3.5 PRIMACY OF CONSULTANT’'S INSURANCE: All polices of insurance provided by
CONSULTANT (except Professional Liability and Workers’ Compensation) shall be
primary to any coverage available to CITY or CITY’s elected or appointed officials,
officers, employees, agents or volunteers. Any insurance or self-insurance
maintained by CITY or CITY's elected or appointed officials, officers, employees,
agents or volunteers shall be in excess of CONSULTANT’s insurance and shall not
contribute with it.

3.6 WAIVER OF SUBROGATION: All insurance coverage provided pursuant to this
Agreement shall not prohibit CONSULTANT or CONSULTANT’s officers,
employees, agents, subCONSULTANTS or subconsultants from waiving the right of

subrogation prior to a loss. CONSULTANT hereby waives all rights of subrogation against
CITY.

3.7 VERIFICATION OF COVERAGE: CONSULTANT acknowledges, understands and
agrees, that CITY’s ability to verify the procurement and maintenance of the
insurance required under this Article is critical to safeguarding CITY’s financial well-
being and, indirectly, the collective well-being of the residents of the CITY.
Accordingly, CONSULTANT warrants, represents and agrees that it shall furnish
CITY with original certificates of insurance and endorsements evidencing the
coverage required under this Article. The certificates of insurance and
endorsements for each insurance policy shall be signed by a person
authorized by that insurer to bind coverage on its behalf. All certificates of
insurance and endorsements shall be received and approved by CITY as a
condition precedent to CONSULTANT’s commencement of any work or any of the
Work. Upon CITY’s written request, CONSULTANT shall also provide CITY with
certified copies of all required insurance policies and endorsements.
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V.
INDEMNIFICATION

4.1 The Parties agree that CITY and CITY’s elected and appointed officials, officers,
employees, agents and volunteers (hereinafter, the “CITY Indemnitees”) should, to
the fullest extent permitted by law, be protected from any and all loss, injury,
damage, claim, lawsuit, cost, expense, attorneys’ fees, litigation costs, or any other
cost arising out of or in any way related to this Agreement subject to Paragraph 4.2
and 4.3. Accordingly, the provisions of this indemnity provision are intended by the
Parties to be interpreted and construed to provide the CITY Indemnitees with
protection as set forth herein and to the extent possible under the law.
CONSULTANT acknowledges that CITY would not enter into this Agreement in the
absence of CONSULTANT’s commitment to indemnify, defend and protect CITY as
set forth herein.

4.2 Work of CONSULTANT’s Design Professionals Services: The duty to indemnify
and hold harmless as set forth under this subsection shall apply to the negligence,
recklessness or willful misconduct of any individual who qualifies as a “design
professional” within the meaning of subsection (c)(2) of section 2782.8 of the
California Civil Code in so far as such negligence, recklessness or willful
misconduct occurs in the performance work or activities that must be performed by
a “design professional.” Subject to the limitation of the preceding sentence, to the
fullest extent permitted by law, CONSULTANT shall indemnify and hold harmless
the CITY Indemnities, defined above, from and against any and all liability, loss,
damage, expense, cost (including without limitation reasonable attorneys’ fees,
expert fees and all other costs and fees of litigation) to the extent caused by the
negligence, recklessness, or willful misconduct of CONSULTANT or any of
CONSULTANT's officers, employees, servants, agents, CONSULTANTS,
subCONSULTANTS or authorized volunteers or any other person or entity for whom
CONSULTANT is legally liable in the performance of design professional services
under this Agreement. The Parties understand and agree that the duty of
CONSULTANT to indemnify and hold harmless pursuant to this subsection does not
include an upfront duty to defend. CONSULTANT will reimburse the CITY Indemnitees’
reasonably incurred defense fees and costs to the extent they are determined to have been
caused by the negligence, recklessness or willful misconduct of CONSULTANT, or as the
parties otherwise agree in settlement. CONSULTANT’s obligation to indemnify does not
apply to the extent that it is finally adjudicated that the liability was caused by the active
negligence or willful misconduct of an indemnified party. If it is finally adjudicated that
liability is caused by the comparative active negligence or willful misconduct of an
indemnified party, then CONSULTANT’s indemnification obligation shall be in proportion to
the established comparative liability.

4.3 Work of All Other Persons/Non-Design Professionals: Except as otherwise provided
under Section 4.2 of this Afticle, above, to the fullest extent permitted by law,
CONSULTANT shalil indemnify, defend and hold harmless the CITY Indemnitees
from and against all liability, loss, damage, expense, cost (including without
limitation reasonable attorneys’ fees, expert fees and all other reasonable costs and
fees of litigation) of every nature to the extent caused by CONSULTANT’s negligent
performance under this Agreement, including but not limited to the negligent acts,
errors or omissions of CONSULTANT or CONSULTANT’s officers, employees,
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agents, servants, CONSULTANTs, subCONSULTANTs or subconsultants or the
failure of the same to comply with any of the duties, obligations or standards of care
set forth herein. The duty to indemnify, defend and hold harmless under this
subsection shall not encompass a duty to indemnity, defend or hold harmless for
liability, loss, suit, damage, expense, or cost to the extent caused by the negligence
or willful misconduct of any or all of the City Indemnitees. The duty to indemnify,
defend and hold harmiess as set forth under this subsection is intended to
encompass liabilities, losses, damages, expense and costs not otherwise subject to
subsection 4.2, above.

4.4 CITY shall have the right to offset against the amount of any compensation due

CONSULTANT under this Agreement any amount due CITY from CONSULTANT
as a result of CONSULTANT’s failure to pay CITY promptly any indemnification
arising under this Article and related to CONSULTANT's failure to either (i) pay
taxes on amounts received pursuant to this Agreement or (ii) comply with applicable
workers’ compensation laws.

4.5 The obligations of CONSULTANT under this Article will not be limited by the

provisions of any workers’ compensation act or similar act. CONSULTANT
expressly waives its statutory immunity under such statutes or laws as to CITY and
CITY's elected and appointed officials, officers, employees, agents and volunteers.

4.6 CONSULTANT agrees to obtain executed indemnity agreements with provisions

identical to those set forth here in this Article from each and every
subCONSULTANT or any other person or entity involved by, for, with or on behalf of
CONSULTANT in the performance of this Agreement. In the event CONSULTANT
fails to obtain such indemnity obligations from others as required herein,
CONSULTANT acknowledges that its obligations under Sections 4.2 and 4.3 apply.

4.7 CITY does not, and shall not, waive any rights that it may possess against

CONSULTANT because of the acceptance by CITY, or the deposit with CITY, of
any insurance policy or certificate required pursuant to this Agreement. This hold
harmless and indemnification provision shall apply regardless of whether or not any
insurance policies are determined to be applicable to the claim, demand, damage,
liability, loss, cost or expense.

4.8 This Article and all provisions contained herein (including but not limited to the duty

5.1

to indemnify, defend and hold free and harmless) shall survive the termination or
normal expiration of this Agreement and is in addition to any other rights or
remedies which the CITY may have at law or in equity.

V.
TERMINATION

TERMINATION WITHOUT CAUSE: Except for the first two years of this Agreement,
either Party may, by written notice to the other, immediately terminate this
Agreement at any time for convenience and without cause by giving written notice
to Consultant of such termination, which notice shall specify the effective date of
such termination, which effective date shall not be less than 90 days from the
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written notice. Upon such termination for convenience, CONSULTANT shall be
compensated only for those services and tasks which have been performed by
CONSULTANT up to the effective date of the termination. If this Agreement is
terminated as provided herein, CITY may require CONSULTANT to provide all
finished or unfinished Documents and Data, as defined in Section 6.1 below, and
other information of any kind prepared by CONSULTANT in connection with the
performance of the Work. CONSULTANT shall be required to provide such
Documents and Data within fifteen (15) calendar days of CITY’s written request. No
actual or asserted breach of this Agreement on the part of CITY pursuant to Section
5.2, below, shall operate to prohibit or otherwise restrict CITY’s ability to terminate
this Agreement for convenience as provided under this Section.

5.2 EVENTS OF DEFAULT; BREACH OF AGREEMENT:

A In the event either Party fails to perform any duty, obligation, service or task set
forth under this Agreement (or fails to timely perform or properly perform any
such duty, obligation, service or task set forth under this Agreement), an event of
default (hereinafter, “Event of Default”) shall occur. For all Events of Default, the
Party alleging an Event of Default shall give written notice to the defaulting Party
(hereinafter referred to as a “Default Notice”) which shall specify: (i) the nature of
the Event of Default; (ii) the action required to cure the Event of Default; (iii) a
date by which the Event of Default shall be cured, which shall not be less than
the applicable cure period set forth under Sections 5.2.B and 5.2C below or if a
cure is not reasonably possible within the applicable cure period, to begin such
cure and diligently prosecute such cure to completion. The Event of Default shall
constitute a breach of this Agreement if the defaulting Party fails to cure the
Event of Default within the applicable cure period or any extended cure period
allowed under this Agreement.

B. CONSULTANT shall cure the following Events of Defaults within the following
time periods:

i Within three (3) business days of CITY’s issuance of a Default Notice for any
failure of CONSULTANT to timely provide CITY or CITY's employees or
agents with any information and/or written reports, documentation or work
product which CONSULTANT is obligated to provide to CITY or CITY’s
employees or agents under this Agreement. Prior to the expiration of the 3-
day cure period, CONSULTANT may submit a written request for additional
time to cure the Event of Default upon a showing that CONSULTANT has
commenced efforts to cure the Event of Default and that the Event of Default
cannot be reasonably cured within the 3-day cure period. The foregoing
notwithstanding, CITY shall be under no obligation to grant additional time for
the cure of an Event of Default under this Section 5.2 B.i. that exceeds seven
(7) calendar days from the end of the initial 3-day cure period; or

i.  Within thirty (30) calendar days of CITY’s issuance of a Default Notice for any
other Event of Default under this Agreement. Prior to the expiration of the 30-
day cure period, CONSULTANT may submit a written request for additional
time to cure the Event of Default upon a showing that CONSULTANT has

commenced efforts to cure the Event of Default and that the Event of Default
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cannot be reasonably cured within the 30-day cure period. The foregoing
notwithstanding, CITY shall be under no obligation to grant additional time for
the cure of an Event of Default under this Section 5.2B.ii that exceeds thirty
(30) calendar days from the end of the initial 30-day cure period.

In addition to any other failure on the part of CONSULTANT to perform any duty,
obligation, service or task set forth under this Agreement (or the failure to timely
perform or properly perform any such duty, obligation, service or task), an Event
of Default on the part of CONSULTANT shall include, but shall not be limited to
the following: (i) CONSULTANT's refusal or failure to perform any of the services
or tasks called for under the Scope of Services; (i) CONSULTANT's failure to
fulfill or perform its obligations under this Agreement within the specified time or if
no time is specified, within a reasonable time; (iii) CONSULTANT’s and/or its
employees’ disregard or violate any federal, state, local law, rule, procedure or
regulation; (iv) the initiation of proceedings under any bankruptcy, insolvency,
receivership, reorganization, or similar legislation as relates to CONSULTANT,
whether voluntary of involuntary; (v) CONSULTANT's refusal or failure to perform
or observe any material covenant, condition, obligation or provision of this
Agreement; and/or (vii) CITY’s discovery that a statement representation or
warranty by CONSULTANT relating to this Agreement is false, misleading or
erroneous in any material respect.

. CITY shall cure any Event of Default asserted by CONSULTANT within forty-five
(45) calendar days of CONSULTANT’s issuance of a Default Notice, unless the
Event of Default cannot reasonably be cured within the 45-day cure period. Prior
to the expiration of the 45-day cure period, CITY may submit a written request for
additional time to cure the Event of Default upon a showing that CITY has
commenced its efforts to cure the Event of Default and that the Event of Default
cannot be reasonably cured within the 45-day cure period. The foregoing
notwithstanding, an Event of Default dealing with CITY’s failure to timely pay any
undisputed sums to CONSULTANT as provided under Section 1.4, above, shall
be cured by CITY within five (5) calendar days from the date of CONSULTANT’s
Default Notice to CITY.

. Either Party may also immediately suspend performance under this Agreement
pending the Defaulting Party’'s cure of any Event of Default by giving said Party
written notice of the Party’s intent to suspend performance (hereinafter, a
“Suspension Notice”). A Party may issue the Suspension Notice at any time upon
the occurrence of an Event of Default. Upon such suspension, CONSULTANT
shall be compensated only for those services and tasks which have been
rendered by CONSULTANT in accordance with this Agreement up to the
effective date of the suspension. No actual or asserted breach of this Agreement
on the part of CITY shall operate to prohibit or otherwise restrict CITY’s ability to
suspend this Agreement as provided herein.

No waiver of any Event of Default or breach under this Agreement shall
constitute a waiver of any other or subsequent Event of Default or breach. No
waiver, benefit, privilege, or service voluntarily given or performed by a Party
shall give the other Party any contractual rights by custom, estoppel, or

otherwise.
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F. The duties and obligations imposed under this Agreement and the rights and
remedies available hereunder shall be in addition to and not a limitation of any
duties, obligations, rights and remedies otherwise imposed or available by law. In
addition to any other remedies available to CITY at law or under this Agreement
in the event of any breach of this Agreement, CITY, in its sole and absolute
discretion, may also pursue any one or more of the following remedies:

i Upon a thirty (30) day written notice to CONSULTANT, the CITY may
terminate this Agreement in whole or in part;

i.  Upon written notice to CONSULTANT, the CITY may extend the time of
performance;

i The CITY may proceed by appropriate court action to enforce the terms of
the Agreement to recover damages for CONSULTANT’s breach of the
Agreement or to terminate the Agreement; or

v.  The CITY may exercise any other available and lawful right or remedy.

G. In the event CITY is in breach of this Agreement, CONSULTANT’s sole remedy

shall be the suspension or termination of this Agreement and/or the recovery of
any unpaid sums lawfully owed to CONSULTANT under this Agreement for
completed services and tasks.

5.3 SCOPE OF WAIVER: No waiver of any default or breach under this Agreement

shall constitute a waiver of any other default or breach, whether of the same or
other covenant, warranty, agreement, term, condition, duty or requirement
contained in this Agreement. No waiver, benefit, privilege, or service voluntarily
given or performed by a Party shall give the other Party any contractual rights by
custom, estoppel, or otherwise.

5.4 SURVIVING ARTICLES, SECTIONS AND PROVISIONS: The termination of this

6.1

Agreement pursuant to any provision of this Article or by normal expiration of its
term or any extension thereto shall not operate to terminate any Article, Section or
provision contained herein which provides that it shall survive the termination or
normal expiration of this Agreement.

V.
MISCELLANEOUS PROVISIONS

DOCUMENTS & DATA: LICENSING OF INTELLECTUAL PROPERTY: So long as
CONSULTANT has been paid pursuant to this Agreement for the Work resulting in
such Documents and Date, all Documents and Data shall be and remain the
property of CITY without restriction or limitation upon their use or dissemination by
CITY. For purposes of this Agreement, the term “Documents and Data” means and
includes all materials, equipment, reports, analyses, correspondence, plans,
drawings, designs, renderings, specifications, notes, summaries, strategies, charts,
schedules, spreadsheets, calculations, lists, data compilations, documents or other
materials developed and/or assembled by or on behalf of CONSULTANT in the
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performance of this Agreement and fixed in any tangible medium of expression,
including but not limited to Documents and Data stored digitally, magnetically and/or
electronically. This Agreement creates, at no additional cost to CITY, a perpetual
license for CITY to copy, use, reuse, disseminate and/or retain any and all
copyrights, designs, and other intellectual property embodied in all Documents and
Data. CONSULTANT shall require all subCONSULTANTs and subCONSULTANT
working on behalf of CONSULTANT in the performance of this Agreement to agree
in writing that CITY shall be granted the same right to copy, use, reuse, disseminate
and retain Documents and Data prepared or assembled by any subCONSULTANT
or subCONSULTANT as applies to Documents and Data prepared by
CONSULTANT in the performance of this Agreement. CITY acknowledges that the
Documents and Data are intended solely in connection with the Project for which
they were prepared, and should the CITY reuse or modify them without
CONSULTANT'’S consent, it does so at its sole risk.

6.2 CONFIDENTIALITY: All data, documents, discussion, or other information
developed or received by CONSULTANT or provided for performance of this
Agreement are deemed confidential and shall not be disclosed by CONSULTANT
without prior written consent by CITY. CITY shall grant such consent if disclosure is
legally required. Upon request, all CITY data shall be returned to CITY upon the
termination or expiration of this Agreement. CONSULTANT shall not use CITY’s
name or insignia, photographs, or any publicity pertaining to the Work in any
magazine, trade paper, newspaper, television or radio production or other similar
medium without the prior written consent of CITY.

6.3 FALSE CLAIMS ACT: CONSULTANT warrants and represents that neither
CONSULTANT nor any person who is an officer of, in a managing position with, or
has an ownership interest in CONSULTANT has been determined by a court or
tribunal of competent jurisdiction to have violated the False Claims Act, 31 U.S.C,,
Section 3789 et seq. and the California False Claims Act, Government Code
Section 12650 et seq.

6.4 NOTICES: All notices permitted or required under this Agreement shall be given to
the respective Parties at the following addresses, or at such other address as the
respective Parties may provide in writing for this purpose:

CONSULTANT: CITY:

Infrastructure Engineers City of Huntington Park

3060 Saturn Street, Suite 250 Public Works

Brea, CA 92821 6550 Mile Avenue

Phone: (714) 940-0100 Huntington Park, CA 90255

Attn: Farzad Dorrani, CFO Attn: Ricardo Reyes, City Manager
Phone: (714) 940-0100 Phone: (323) 582-6161
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Such notices shall be deemed effective when personally delivered or successfully
transmitted by facsimile as evidenced by a fax confirmation slip or when mailed,
forty-eight (48) hours after deposit with the United States Postal Service, first class
postage prepaid and addressed to the Party at its applicable address.

6.5 COOPERATION; FURTHER ACTS: The Parties shall fully cooperate with one
another, and shall take any additional acts or sign any additional documents as is
reasonably necessary, appropriate or convenient to achieve the purposes of this
Agreement.

6.6 SUBCONTRACTING: CONSULTANT shall not subcontract any portion of the Work
required by this Agreement, except as expressly stated herein, without the prior
written approval of CITY. Subcontracts (including without limitation subcontracts
with subCONSULTANTS), if any, shall contain a provision making them subject to
all provisions stipulated in this Agreement with the exception of provisions relating
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